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1 .  P r o t e s t  o b j e c t i n g  t o  the  p rov i s ions  of 
a s o l i c i t a t i o n  is u n t i m e l y  when not 
f i l e d  be fo re  t h e  d a t e  s e t  f o r  r e c e i p t  
of i n i t i a l  proposals .  

3. .  P r o t e s t e r  has not met i t s  b u r d e n  of 
a f f i r m a t i v e l y  proving t h a t  a s o l i c i t a -  
t i on  was biased i n  favor  of t h e  awardee 
due t o  a c t i o n s  by an agency employee 
when the only  support  f o r  t h i s  conten- 
t i o n  is  t h a t  the employee l a t e r  was 
h i r ed  by awardee. 

Lightning Location and P r o t e c t i o n ,  I n c .  p r o t e s t s  
t h e  award of a c o n t r a c t  for l i g h t n i n g  p o s i t i o n  and 
t racking  systems (LPTS)  t o  A t l a n t i c  S c i e n t i f i c  Corpora- 
t i on  u n d e r  r eques t  f o r  proposa ls  ( R F P )  N o .  N00163-84-R- 
0359, issued by t h e  Naval Avionics Center ,  Ind ianapo l i s ,  
Indiana.  The p r o t e s t e r  contends t h a t  t h e  RFP was defec- 
t i v e  f o r  a number of reasons ,  t h a t  t h e  agency improperly 
r e j e c t e d  a lower-cost a l t e r n a t i v e  proposal  submitted by 
t h e  p r o t e s t e r ,  and t h a t  t he  procurement was t a i n t e d  by :: 
c o n f l i c t  of i n t e r e s t  because of t h e  p a r t i c i p a t i o n  of  an 
agency employee who subsequent ly  went t o  work f o r  t h e  
awardee. We d i s m i s s  t h e  p r o t e s t  i n  p a r t  and d e n y  i t  i n  
p a r t .  

The s o l i c i t a t i o n  was f o r  t h e  purchase and 
i n s t a l l a t i o n  of two LPTS, A t l a n t i c  S c i e n t i f i c  Corpora- 
t i o n  model TOA-1 o r  equal .  The purpose of a LPTS i s  t o  
d e t e c t  t h e  occurrence of and p r e d i c t  t h e  p o t e n t i a l  f o r  
l i g h t n i n g  storms over  a broad geographic  a rea .  T h i s  
information can be used i n  determining whether t o  take  
precaut ionary  measures s u c h  a s  t h e  c e s s a t i o n  of a i r c r l  
r e f u e l i n g  ope ra t ions .  T h e  s o l i c i t a t i o n  l i s t e d  t h e  
s a l i e n t  c h a r a c t e r i s t i c s  o f  t h e  brand name sys t em thiv-  dn 
of fe red  "equal"  system would  be  requi red  t o  possess .  
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The agency  r e c e i v e a  two r e s p o n s e s  t o  t h e  RFP. 
A t l a n t i c  S c i e n t i f i c  o f f e r e d  t o  s u p p l y  ana  i n s t a l l  two 
b r a n a  name s y s t e m s  t o r  a t o t a l  of $ 1 4 9 , 9 5 8 .  T h e  pro-  
t es te r  o f f e r e d  a l t e r n a t i v e  proposals.  Unaer o n e  pro- 
posal ,  t h e  agency woula p u r c h a s e  front t h e  protester  for 
a t o t a l  of $176,900 t w o  c o m p l e t e  s y s t e m s  t h a t  t h e  agency  
s a y s  met t h e  s a l i e n t  cha rac t e r i s t i c s  c o n t a i n e d  i n  t h e  
s o l i c i t a t i o n .  A s  a n  a l t e r n a t i v e ,  t h e  p ro tes te r  o f f e r e a  
t o  s u p p l y  o n l y  Some of t h e  required equ ipmen t ;  t h e  

;tern o p e r a t e d  by t h e  S t a t e  U n i v e r s i t y  o f  N e w  York 
.ny. The agency  r e p o r t s  t h a t  i t  c o n s i d e r e d  t h e  

- ~ - p y  t h e n  woula a r r a n c ~ e  t o  acquire a a t a  from a n  e x i s t -  

p r o t e s t e r ' -  a l t e r n a t i v e  proposal b u t  rejectea it because 
f u n d s  to r  .uch a n  a r r a n g e m e n t  were n o t  a v a i l a b l e  and 
b e c a u s e  ot c o n c e r n s  o v e r  m a i n t e n a n c e  ana  tae poss ib le  
i m p a c t  o n  t h e  a g e n c y ' s  p l a n s  t o  expand t h e  g e o g r a p h i c  
c o v e r a g e  of t h e  s y s t e m s .  T h e  agency  awardea t h e  con- 
t r a c t  t o  A t l a n t i c  S c i e n t i t i c  based o n  the f i r m ' s  lower 
2r ice  for hcivy-owned s y s t e m s .  

The  p r o t e s t e r  c o n t e n d s  t h a t  t h e  RFP was u n a u l y  
r e s t r i c t i v e  because t h e  b r a n d  name or  e q u a l  p u r c h a s e  
d e s c r i p t i o n  was w r i t t e n  t o  e x c l u a e  a l l  b u t  t h e  awaraee's 
equ ipmen t ,  and  was f u r t h e r  d e t e c t i v e  b e c a u s e  it f a i l e d  
t o  r e q u i r e  s u c h  f e a t u r e s  a s  t h e  a b i l i t y  t o  d i s t i n g u i s h  
i n d i v i a u a l  l i g h t n i n g  f l a s h e s  or t o  f e e d  da t a  t o  a cen- 
t r a l  l o c a t i o n .  T h e  protester objec ts  t o  t h e  r e j e c t i o n  
of its a l l e g e d l y  lower-cost a l t e r n a t i v e  p r o p o s a l  and 
s a y s  t h a t  the agency  is w a s t i n g  money i n  p u r c h a s i n g  
l i g h t n i n g  l o c a t i o n  s y s t e m s  when i t  s i m p l y  c o u l d  lease 
access t o  e x i s t i n g  s y s t e m s .  F i n a l l y ,  t h e  p r o t e s t e r  con- 
t e n d s  t h a t  s i n c e  t h e  p u r c h a s e  d e s c r i p t i o n  was a r a f t e d  by 
a n  agency  employee who s u b s e q u e n t l y  went  t o  work f o r  
A t l a n t i c  S c i e n t i f i c ,  a c o n f l i c t  o f  i n t e r e s t  t a i n t s  t h e  
e n t i r e  p r o c u r e m e n t  a n a  r e q u i r e s  c a n c e l l a t i o n  o f  t h e  
awara. 

The a g e n c y  a r g u e s  t h a t ,  e x c e p t  f o r  t h e  c o n f l i c t  of 
i n t e r e s t  i s s u e ,  a l l  o f  t h e  p ro tes te r ' s  c o n t e n t i o n s  a re  
u n t i m e l y .  We a g r e e .  

Under o u r  B i d  P ro te s t  P r o c e d u r e s ,  4 C.F.H. 
S 2 1 . l ( b ) ( i )  ( 1 9 8 4 ) ,  protes t s  based  o n  a l l e g e u  impro- 
p r i e t i e s  a. j a r e n t  on  t h e  face of a s o l i c i t a t i o n  must  be 
f i l e d  o e f o - 2  t h e  c l o s i n g  a a t e  f o r  t h e  r e c e i p t  of i n i t i a l  
p r o p o s a l s .  I n  t h i s  case, t h e  protester ' s  c o n t e n t i o n s  
r 5 y a r a i n y  t h e  c o n t e n t  of t h e  p u r c h a s e  d e s c r i p t i o n  are 
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c l e a r l y  a l i s y a t i o n s  i n v o l v i n g  a p p a r e n t  s o i i c i t a t i o n  
de fec t s .  F u r t h e r ,  t h e  p ro t e s t e r ' s  o b j e c t i o n  t o  t h e  
r e j ec t ion  of i t s  a l t e r n a t i v e  proposal e s s e n t i a l l y  q u e s -  
t i o n s  t h e  a y e n c y ' s  d e c i s i o n  t o  buy complete l i y h t n i n y  
l o c a t i o n  s y s t e m s  ra ther  t h a n  tneet i t s  neeas by o ther  
means ,  a d e c i s i o n  t h a t  a l so  was re t lectea i n  t h e  HFP. 
b r n c e  t r i i s  p r o t e s t  was riot f i l e d  u n t i l  J u n e  7 ,  1 ~ 6 4 ,  
w e l l  A f t e r  t h e  March 19  c l o s i n g  aa t e  f o r  receipt o f  p r o -  
p o s a l s ,  these q r o u n d s  of t h e  p r o t e s t  are u n t i r n e l y  a n d  
w i l l  riot be  c o n s i d e r e d .  TM S y s t e m s ,  I n c . ,  B-214303, 
A u ~ .  1 4 ,  1984 ,  b4-L CPL, 71 174 .  

T h e  p r o t e s t e r  a c k n o w l e a g e s  t h a t  i t  c o u l a  h a v e  
raisea many of i t s  a l l e g a t i o n s  i n  a t i i n e l y  manner ,  b u t  
a r g u e s  t h a t  a c o n t l i c t  o t  i n t e r e s t  so t a i n t e a  this pro- 
c u r e m e n t  t h a t  w e  s h o u l d  w a i v e  o u r  t i m e l i n e s s  r u l e s .  he 
ao n o t  agree w i t h  this a r g u m e n t ,  however ,  s i n c e ,  a s  d i s -  
cusses below, t h e  p r o t e s t e r ' s  c o n f l i c t  of i n t e r e s t  
a l l e g a t i o n  is w i t h o u t  merit. N o r e o v e r ,  t h e  poss ib le  
e x i s t e n c e  of a c o n f l i c t  of i n t e r e s t  is s i g n i f i c a n t  here 
o n l y  t o  t h e  e x t e n t  t n a t  it may h a v e  r e s u l t e a  i n  a p u r -  
ch i se  d e s c r i p t i o n  w i t h  r e q u i r e m e n t s  e x c e e d i n g  t h e  
y o v e r n m e n t '  s minimum n e e u s .  I n  t h i s  c o n n e c t i o n ,  t h e  
p ro tes te r  has n o t  s p e c i f i e d  a s i n g l e  r e q u i r e m e n t  i n  t h e  
purchase d e s c r i p t i o n  t h a t  i t  b e l i e v e s  e x c e e d s  t h e  
niinimum n e e d s  of t h e  y o v e r n m e n t .  

A c c o r d i n g  t o  t h e  a g e n c y ,  a n  e q u i p m e n t  spec ia l i s t  
fo r  t h e  i\laval O c e a n o g r a p h y  Cornmana was r e s p o n s i b l e  f o r  
d r a f t i n g  a recommended l i s t  o f  r e q u i r e m e n t s  fo r  l i g n t -  
n i n y  p o s i t i o n  a n a  t r a c k i n g  s y s t e m s .  T h i s  i n d i v i d u a l  
r e p o r t e d l y  r e s i g n e d  f r o m  t h e  a g e n c y  i n  A p r i l  1983 ,  and  
is b e l i e v e d  t o  n a v e  t a k e n  a job  w i t h  A t l a n t i c  S c i e n t i f i c  
a p p r o x i m a t e l y  2 m o n t h s  l a t e r .  The  e q u i p n e n t  s p e c i a l i s t  
was n o t  i n v o l v e d ,  s a y s  the a g e n c y ,  i n  d r a f t i n g  t h e  
p u r c h a s e  d e s c r i p t i o n  c o n t a i n e a  i n  t h e  s o l i c i t a t i o n .  
R a t n e r ,  i n  Pilay 1Y&3, t h e  e m p l o y e e ' s  r e c o m m e n d a t i o n s  were 
t r a n s m i t t e d  t o  t h e  Naval A v i o n i c s  C e n t e r  wh ich  d ra f t ed  
t h e  p u r c h a s e  d e s c r i p t i o n - - a a m i t t e a l y  b a s e a  i n  p a r t  on 
t h e  e m p l o y e e ' s  r ecommenda t ions - - and  c o n d u c t e d  t h e  a c t u a l  
p r o c u r e m e n t ,  i s s u i n g  a s o l i c i t a t i o n  i n  J a n u a r y  1984. 

The e s s e n c e  of t h e  protester's c o n f l i c t  of i n t e r e s t  
a l l e g a t i o n  is t h a t  t h e  e q u i p m e n t  spec ia l i s t  i m p r o p e r l y  
tai lorea h i s  l i s t  of r e q u i r e m e n t s  t o  f a v o r  t h e  p r o d u c t  
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of nis f u t u r e  employe r .  T h e  p ro t e s t e r  a l so  s u g y e s t s  
t h a t ,  a f t e r  l e a v i n g  t h e  gove rnmen t ,  t h e  employee may 
have  ass i s tea  A t l a n t i c  S c i e n t i f i c  i n  t h e  p r e p a r a t i o n  of 
i t s  p r o p o s a l .  

I 

Our r e v i e w  o f  t h e  p ro t e s t e r ' s  c o n t e n t i o n s  is 
l imitea t o  a e t e r m i n i n g  w n e t h e r  t h e  equ ipmen t  s p e c i a l i s t ,  
e i t he r  Defore or a f t e r  h e  l e f t  t h e  gove rnmen t ,  
i n ip roye r ly  e x e r t e d  p r e j u a i c e  o r  b i a s  o n  b e h a l f  of t h e  
awaraee, w i t h o u t  r e g a r d  t o  w h e t h e r  h e  a l so  may have  v i o -  
l a ted  c o n f i i c t  of i n t e r e s t  s t a t u t e s  o r  r e u u l a t i o n s .  See 
N a t i o n a l  S e r v i c e  Corp., B-205629,  J u l y  26; 1982, 82-2- 
CPb 71 76;  J . L .  Associates, I n c . ,  B-201331.2, Feb. 1 ,  
1 9 8 2 ,  82-1 C P D  11 9 9 .  T h e  protester  h a s  t h e  b u r d e n  of 
a t f i i m a t i v e l y  p r o v i n g  i t s  case; u n s u p p o r t e d  a l l e y a t i o n s  
do n o t  s a t i s f y  t h i s  b u r d e n ,  J.L. Associates, I n c . ,  
s u p r a ,  n o r  is it s u f f i c i e n t  t o  e s t a b l i s h  t h e  mere p o t e n -  
t i a l  for  impropr ie t ies .  Computer S e r v i c e s  Corp., 
B-2lU&UOl Apr. 1 7 ,  1984, 84-1 CPD 11 422. I n  a a a i t i o n ,  
w e  w i l l  n o t  a t t r i b u t e  u n f a i r  o r  p r e j u d i c i a l  rno t ives  to 
procurement o f f i c i a l s  on  t h e  basis  of i n f e r e n c e  o r  sup-  
p o s i t i o n .  
R e s o u r c e  A n a l y s t s ,  I n c . ,  13-200872, e t  a l . ,  D e c .  8 ,  19b1,  

- See A r c h i t e c t u r a l  P r e s e r v a t i o n  C o n s u l t a n t s ;  

81-2 C P D  11 446.  

The  protester n a s  riot s a t i s f i e d  i t s  burden  of proof 
on  t n i s  i s s u e ,  F i r s t ,  e v e n  assuining t h a t  t h e  equ ipmen t  
s p e c i a l i s t ' s  l i s t  of LPTS r e q u i r e m e n t s  was based on  
A t l a n t i c ' s  equ ipmen t  and  e v e n t u a l l y  lea  t o  the i s s u a n c e  
of a b r a n d  name o r  e q u a l  s o l i c i t a t i o n - - a  c i r c u m s t a n c e  
tha t  is n o t  n e c e s s a r i l y  o b j e c t i o n a b l e ,  p r o v i d e a  t h e  
r e s u l t  a c c u r a t e l y  r e f l e c t s  o n l y  t h e  g o v e r n m e n t ' s  min i -  
nium n e e u s ,  44  Comp. Gen. 27 ( 1 ~ 4 4 ) - - t h e r e  is n o  i n a i c a -  
t i o n  t h a t  t h e  employee  acted o u t  of s e l f - i n t e r e s t  o r  
o t h e r  improper m o t i v e .  T h e r e  is no  e v i d e n c e  tiiat t h e  
employee  a r r a n y e a  f o r ,  o r  e v e n  desired,  employment w i t h  
A t l a n t i c  prior t o  l e a v i n y  t h e  gove rnmen t ,  hna t h e  f a c t  
t h a t  h e  was s u b s e q u e n t l y  h i r e d  by t h a t  f i r m  is  n o t ,  
s t a n a i n g  a l o n e ,  s u f f i c i e n t  t o  permi t  us t o  i n t e r  o ther-  
w i s e .  F i n a l l y ,  t h e r e  is  n o t h i n g  i n  t h e  r e c o r d  t o  sug-  
g e s t  t h a t  t h e  equ ipmen t  spec ia l i s t  assisted A t l a n t i c  
w i t h  i t s  proposal a f t e r  l e a v i n g  t h e  gove rnmen t ,  much 
less t n a t  any  s u c h  a s s i s t a n c e  woula  h a v e  been  improper. 
I n  s h o r t ,  t h e  protester h a s  n o t  m e t  i ts  b u r d e n  of 
atf i r m a t i v e l y  p r o v i n g  t n a t  t n e  e m p l o y e e ' s  l imitea 
i n v o l v e m e n t  here a f f e c t e d  t h e  i n t e g r i t y  of t h e  
p r o c u r e m e n t .  
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The p ro t e s t  is  aisl[tissea i n  p a r t  ana d e n i e a  i n  
p a r t .  

2 .  O L  C L  
Harry it. Van C l e v e  
G e n e r a l  Counse l  
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